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Hi storical Note: Chapter 4-153, Hawaii

Adm ni strative Rules, is based substantially upon
Chapter 4-2, Hawaii Adm nistrative Rul es
(Departnent of Agriculture) (Eff 1/28/88;

R 3/6/92]

SUBCHAPTER 1
ADM NI STRATI ON

84-153-1 Definitions. As used in this chapter:

"Abandoned property" neans any and all property
i ncl udi ng personal property, itenms, materials,
equi pnent, fixtures, notor vehicles, or vessels, that
have been | eft unattended on | and owned or controlled by
the State without authority for a continuous period of
nore than twenty-four hours.

"Adm ni strator" nmeans the head of the division of
agricultural resource nmanagenent, departnent of
agriculture, or any officer or enployee to whom
authority has been duly desi gnat ed.

"Agricultural or aquacultural activity" has the
sane neaning as defined in section 166-2, Hawaii Revised
St at ut es.

"Agricultural park" has the sane neani ng as defined
in section 166-2, Hawaii Revised Statutes.

"Agricul tural processing” nmeans the processing of
agricultural produce or products, including dairying,
grown, raised or produced in Hawaii .

"Applicant” neans any person, association,
partnership, or corporation, other than a hol der of
record having a security interest, which acts to acquire
or obtain an agricultural park |ease or any interest
therein, including a sublease, or an interest in an
association or a partnership which holds the
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| ease or stock in a corporation which holds the | ease.

"Board" neans the board of agriculture.

"Bona fide farner" neans a person who:

(1) Was an owner-operator of an established farm
conducting a substantial farm ng operation and
for a substantial period of the person's life
resided on a farmor depended on farmincone
for livelihood; or

(2) Has not less than two years' experience as a
full-time farmer or four years' experience as
a part-tinme farnmer and who, in the
admnistrator's judgnment, is likely to
successfully operate a farm by reason of
ability, experience, and training as a
vocati onal trainee.

The term "bona fide farmer” includes agricultural
cooperatives organi zed under chapter 421, Hawaii Revi sed
Statutes, or other agricultural associations or
partnerships, at |east seventy-five per cent of the
menbers of which would qualify individually as bona fide
farmers. It also includes corporations incorporated
primarily for agricultural production purposes where at

| east seventy-five per cent of the stock issued by the
corporation is owned by persons who qualify individually
as bona fide farnmers. For the purposes of this chapter,
"bona fide farnmer"” also includes "qualified

aquacul turalist” as defined in section 219-2, Hawaii

Revi sed Statutes

"Chai rperson” neans the chairperson of the board of
agricul ture.

"Cor porate successor" nmeans a sol el y- owned
corporation which, through assignnent of |ease, succeeds
an agricultural park | essee who shall own all of the
stock issued by and be the principal officer of the
cor porati on.

"Departnment” nmeans the departnent of agriculture.

"Displaced farner" neans a person who is or wll be
di spl aced fromland that was condemed, taken, or
repossessed by a governnental authority or private
per son.

"Division" neans the agricultural resource
managenent divi sion of the departnment of agriculture.

"Econom c unit" neans the mninmmsize |and area
that is economcally suitable for the operation of a
farm

"Farm' al so neans "ranch" and "farner" al so neans
"rancher."
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"Farm dwel | i ng" nmeans a single-famly dwelling or
enpl oyee dwelling |located on a farmand used in
connection wth agricultural or aquacultural activities.

"Hol der of record having a security interest” nmeans
a person who is the owner or possessor of a security
interest in any |land covered in section 4-153-35 and who
has filed a copy of the interest wwth the departnent and
t he bureau of conveyances of the State.

"New farner" neans a person who is:

(1) A college or community coll ege graduate in
agriculture or aquaculture who has | ess than
two years' experience as a full-time farmer or
| ess than four years' experience as a part-
time farner; or

(2) A person who by reason of ability, experience,
and training as a vocational trainee is likely
to successfully operate a farm as determ ned
by the adm ni strator.

"Non-conform ng use" neans a use fornerly permtted
but presently inconpatible with the permtted | and use
in a zoning district.

"Person" means an individual, or partnership,
corporation, association, or agricultural cooperative
organi zed under chapter 421, Hawaii Revised Statutes,
except as otherw se defined in this chapter

"Public purpose”, as used in this chapter, unless
the context clearly indicates otherw se, neans al
public uses, including but not limted to the
strai ghtening of boundaries of public |ands, acquisition
of access to | andl ocked public | ands, the consolidation
of hol dings of public |ands and the devel opnent of
agricultural parks and residential, comercial,
industrial, or resort projects on public |ands.

"Qualified aquaculturalist” nmeans a person who:

(1) Is actively engaged in aquacul ture farm ng,
aquacul tural produce processing, or
aquacul tural product devel opnent activities;
and

(2) Is a bona fide farnmer or new farner as defined
in this chapter.

"State" neans the State of Hawaii. [Eff 3/6/92; am

and conp ] (Auth: HRS 8166-9) (I np:
HRS 8§88166-2, 166-9)
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§4-153-2

84-153-2 Adm nistration of agricultural park
program Responsibility for the admnistration of the
agricultural park program shall be placed within the
agricultural resource nmanagenent division, under the
direction of the admnistrator. [Eff 3/6/92; am and
conp ] (Auth: HRS 8166-3) (Inp: HRS
8166- 3)

84-153-3 Powers. (a) The admnistrator shal

have the power to:

(1) Accept and process applications for
agricultural park |eases;

(2) Disapprove agricultural park |ease
applications when the prospective applicant is
unable to neet the requirenents of the
agricultural park programor the criteria for
the particular | ease disposition;

(3) Recommend for board action the disposition of
agricultural park lands to qualified
appl i cants;

(4) Collect rents, assessnents, and other fees and
char ges;

(5 Recommend for board action cancellation of
| eases where due notice of breach or default
has been provi ded;

(6) Issue non-renewabl e dispositions granting
easenents, permts and rights of entry for a
period not in excess of fourteen days for use
consistent wwth the purposes of this chapter;

(7) Adm nister and manage the agricultural park
speci al fund; and

(8 Recommend for board action |ease rentals as
provided in section 4-153-18.

(b) The board shall have the power to:

(1) Approve of plans to devel op agricultural
par ks;

(2) Establish, operate, maintain, and inprove
agricultural park infrastructure;

(3) Award and cancel | eases, issue revocable
permts, easenents, and rights of entry
covering agricultural park lands for use
consistent with agricultural park purposes;

(4) Approve the transfer, assignnent, or sublease
of an agricultural park | ease or any interest
therein, including the transfer
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(5)

(6)

(7)

(8)

(9)

(10)

§4- 153- 4

of stock of a corporation holding the |ease,
or the interest in an association or
partnership holding the | ease. To the extent
the board reserves such a right in the | ease,
upon the transfer, assignnment, or subl ease of
an agricultural park | ease or any interest
therein, the board may establish additional
restrictions, terms, or conditions not
inconsistent wwth this chapter to insure and
pronote the purposes of the dem sed | ands;
Establish additional criteria for the

sel ection of |essees not inconsistent with

t hose prescribed in this chapter, relating to
the intended use of particular |and being

di sposed of, the financial feasibility of I|ot
devel opnment, or the terns of the |ease, the
criteria to be included in the public notice
of | ease disposition;

Establ i sh conditions of award whi ch nust be
met to the satisfaction of the adm nistrator
prior to | ease execution, the conditions to be
included in the public notice of |ease

di sposition;

Est abli sh reasonabl e fees for services
rendered by the division and for preparation
of docunments to be issued;

Wi ve rental paynments due to natural

cat astrophes and ot her external factors beyond
the | essee's control and determ ne the period
for the waiver;

Del egate to the chairperson or the

adm ni strator, subject to the board s contro
and responsibility, such powers and duties as
may be | awful or proper for the performance of
functions vested in the board; and

Establish | ease rentals as provided in section
4-153-18. [Eff 3/6/92; am and conp

] (Auth: HRS 8166-9) (Inp: HRS 88166- 3,
166-5, 166-6, 166-7, 166-10, 171-11)

84-153-4 Right to inspect. The adm nistrator or
the adm nistrator's authori zed representative has the
right to inspect, at reasonable hours, the |eased
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property in an agricultural park, and the inprovenents,
crops, livestock, equipnent, chattels, books, and
records of the |l essee in connection with the
admnistration of the lease. [Eff 3/6/92; am and conp
] (Auth: HRS 8166-9) (Inp: HRS 8166-6)

84-153-5 Application for leases. (a) Unless
ot herwi se provided in a public notice of disposition of
agricultural park lands, the applicant shall file an
application with the departnent at the foll ow ng
| ocati on:

Agricul tural Resource Managenent Division

State Departnent of Agriculture

1428 South King Street

Honol ul u, Hawaii 96814

Mai ling address: P. O Box 22159
Honol ul u, H 96823-2159

(b) The applicant shall file an application on
forms furnished by the departnent, together wth any
supporting docunentation required to verify
qualification. Financial statenents in a format
acceptable to the departnent are required as part of the
appl i cation.

(c) The departnment shall require a conpleted
application for review and shall notify the applicant of
a deficient application. |If the applicant fails to
provi de the necessary docunmentation or correction within
ten (10) days of notification of deficiency, the
application shall be deened i nconplete and di sapproved.

(d) Each applicant shall authorize the departnent
inwiting to verify the applicant's qualifications and
any other information submtted. [Eff 3/6/92; conp
] (Auth: HRS 8166-9) (Inp: HRS 8166-7)

84-153-6 Fees and charges. (a) Fees for the
processi ng of public docunents and records shall be
charged as foll ows:

(1) Lease, Assignnent of Lease, Subl ease, Consent

to Mortgage, Collateral Agreenent, and al
ot her docunents: $30. 00/ docunent

(2) Copy of public docunent: $.50/page
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(b) The cost of appraisals, surveys, public
notices, |ease closing and other services relating to
| ot disposition, reopening or assignment which are
incurred by the departnent shall be charged to the
| essee upon conpletion of the rel evant |ease
transacti on.

(c) When a notice of |ease disposition covers nore
than one |l ot or parcel, each | essee shall bear a pro-
rata share of the cost of the services referenced in
subsection (b) and the share shall be determ ned by the
admnistrator. [Eff 3/6/92;
conp ] (Auth: HRS 8166-9) (Inp: HRS
8166- 6)

84-153-7 Report on all dispositions. The
departnment shall submt, as part of its annual report
required by section 141-1(7), Hawaii Revised Statutes, a
report on all dispositions nade in the precedi ng year,

t he persons to whom made, the size of each disposition
the use, the tax map key nunber, the base rental and any
additional rental, and nethod of disposition. [Eff

3/ 6/92; conp ] (Auth: HRS 8§166-9)

(Inp:  HRS 8141-1(7))

SUBCHAPTER 2
PLANNI NG AND DEVELOPMENT

84-153-8 Planning. (a) The division fromtinme to

time shall:

(1) Reassess the agricultural park program and
define new directions and priorities for the
progr am

(2) Identify and anal yze potential agricultural
parks required to support the devel opnent of
agricultural industries in the State; and

(3) Select and recomrend suitable sites for future
agricultural park projects to neet the needs
of agricultural commodity industries.

(b) Prior to the devel opnent of an agricul tural

park project, and subject to section 166-4, Hawai i

Revi sed Statutes, the division shall prepare or cause to
be prepared plans and specifications as a package for
board action, including but not limted to:
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(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(c)

Site selection analysis, including prelimnary
site inspection and boundary mappi ng,
sufficient to establish the suitability of the
land for its intended uses;

Devel opnent plan and prelimnary engi neering
report, including alternative |and use pl ans
and infrastructure requirenents,
configurations, and costs required to service
the project area, and schedul e of governnental
permts and approvals required to inplenent

t he project;

Agricultural feasibility analysis, including
agronom c suitability and production
capability of the project area, identification
of potential markets, costs and economc
returns to farm production at the site, and
recommended | ot sizes;

Envi ronnent al inpact statenment prepared in
accordance wth chapter 11-200, Hawai i

Adm ni strative Rules (Departnent of Health);
Land use district boundary amendnent and
county plan and zoni ng anendnents as required
for the project;

Survey and cadastral work, including

t opographi c and feature map, profile and cross
section survey, prelimnary and fi nal
subdi vi si on map, parcel descriptions, and
installation of property pins for individual

| ots;

Design of project inprovenents (such as roads
and irrigation facilities), including
construction drawi ngs and specifications, cost
estimates, soils and drai nage reports,
quantity takeoffs, approval signatures from
permtting agencies, and arrangenents for
utilities installations; and

Consul tation and advice during construction
phase, including resolution of problens due to
unf oreseen condi tions, approval of
substitutions by the contractor, and as-built
dr awi ngs.

|f the agricultural park inprovenents are to

be devel oped exenpt from county zoning and subdi vi sion
requi renents pursuant to section 166-4, Hawaii Revised

St at ut es,

the project plans and specifications shall

i ncl ude detailed informati on on the nethod and costs
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of maintaining the exenpt inprovenents. [Eff 3/6/92; am
and conp ] (Auth: HRS 8166-9) (I np:
HRS 88166-3, 166-4, 166-9)

84-153-9 Devel opnment. The division shall cause
agricultural park infrastructure inprovenents approved
by the board to be established, inproved, operated, and
mai ntai ned. [Eff 3/6/92; conp ]  (Auth:
HRS 8166-9) (Inp: HRS 88166-3, 166-4, 166-9)

SUBCHAPTER 3
JO NT VENTURES

84-153-10 Devel opnent of joint ventures. (a) As
provi ded by section 166-5, Hawaii Revised Statutes, the
board may enter into a partnership agreenent with a
federal agency, a county, or a private party for
devel opnment and subdivi sion of an agricultural park,
whi ch may include irrigation systens.

(b) "Partner" means a person, firm corporation,
partnership, association, trust, or other legal entity,
or a conbination of any thereof, who or which has
experience in the devel opnent and subdi vi sion of |and
for agricultural or aquacultural uses and has the
financial ability satisfactory to the board to devel op,
and subdivide land and enter into a joint venture as
provided in this section. [Eff 3/6/92; conp
] (Auth: HRS 88166-5, 166-9) (Inp: HRS §8141-1, 166-
3, 166-4, 166-5)

84-153-11 Planning; joint ventures. (a) Prior to
entering into a partnership agreenent, the board shall:
(1) Determ ne:
(A) Wether the | ands shall be devel oped by
di sposition or contract;
(B) The location, area, and size of the |ands
to be devel oped;
(© The use or uses to which the | ands shal
be put;
(D) The estimated period of tinme to construct
and conpl ete the devel opnent;
(E) Mninmumrequirenents for on-site and
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(2)

(3)

(4)

(5)

off-site inprovenent, if any; and
(F) Such other terns and conditions as shal

be deened necessary by the board,;
Set the m ni num or upset rental and additional
rental, if any, on the basis of an apprai sal
report prepared by an appraiser for the board,
determning the rental value of the |ands for
the use or uses for which they are to be
devel oped using generally accepted apprai sal
met hods; the appraised val ue may be adj usted
as provided in section 4-153-18;
G ve notice of the proposed partnership
agreenent by publication at | east once in each
of three successive weeks in a newspaper of
general circulation in the State. The notice
shall invite interested persons to submt
applications to be selected as the partner for
the project. The notice shall also state in
general terns the size, location, the m ninmm
rental and additional rent, if any, of the
area to be devel oped, the m ni numrequirenents
for any required off-site and on-site
i nprovenent, the maximum estimated period of
time to install and conplete the construction
of any required inprovenent, the use or uses
to which such | ands shall be put, the | ast
date on which applications will be received by
t he departnent, which date shall not be |ess
than thirty days or nore than ninety days
after the last date of publication of such
notice, and the tines and places at which nore
detailed information with respect to the
partnership agreenent may be secured by
i nterested persons;
Require each interested person to include a
financial statenent, and performance and
experience records in agricultural or related
devel opnent; provided that the board may al so,
inits discretion, require the interested
person to submt answers, under oath, to
guestions contained in a questionnaire
prepared by the departnent;
Require each interested person to submt a
seal ed bid, which shall include a devel opnent
plan in as much detail as
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possi bl e including but not limted to the
followng: the interested person's proposal
as to how and when the person intends to
develop the land in partnership with the
board, including any permtted increnental
devel opnment, the ampunt of noney the person
intends to commt to the total project, the
met hod of recovery of the interested person's
costs and profits, the anount the person
agrees to pay to develop the land, and the
income the board will receive froml eases;

(6) Establish reasonable criteria for the
selection of a private party or parties as a
partner; and

(7) Determne within forty-five days of the |ast
day for filing applications the person or
persons who neet the criteria for selection
set by the board, and notify all persons who
subm tted applications of the board's
determ nation within seven days of such
determ nation. Any person may exam ne the
basis of the determ nation, which shall be in
witing, to ascertain whether or not the
conditions and criteria established by the
board were followed; provided that if any
person does not notify the board of any
obj ections and the grounds therefore, in
witing, within ten days of such notice, the
person shall be barred from proceeding to seek
|l egal renmedy for an alleged failure of the
board to follow the conditions and criteria.

(b) If only one person neets the criteria for

selection as the partner, the board then may enter into
a partnership agreenent with the partner; provided that
the terns of the partnership agreenment shall not be |ess
t han those proposed by the partner in the application.
If two or nore persons neet the criteria for selection,
the board shall consider all of the relevant facts of
the partnership agreenent, the proposals submtted by
each person, the experience and financial capability of
each person, and shall within forty-five days fromthe
date of selection of the persons that net the criteria,
sel ect the person who submitted the best proposal. The
board then may negotiate the details of the partnership
agr eement ;
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provided that the ternms of the agreenent shall not be

| ess than those proposed by the partner in the
application. [Eff 3/6/92;

am and conp ] (Auth: HRS 88166-5, 166-
9) (Inp: HRS 88166-3, 166-4, 166-5)

84-153-12 Terns of joint venture. Any partnership
agreenent for a joint venture shall be approved by the
board and shall be in conformty with section 166-5,
Hawaii Revised Statutes. The terns of a partnership
agreenent for joint venture shall include the foll ow ng,
wher ever appropri ate:

(1) The devel opnent and subdi vi sion shall conply

W th appropriate state and county zoni ng and
subdi vi si on requirenents; provided that,
pursuant to section 166-4, Hawaii Revi sed
Statutes, the devel opnent and subdi vi si on may
be exenpt fromthe requirenents.

(2) The partners shall file with the departnment a
good and sufficient bond conditioned upon the
full and faithful performance of all the
terms, covenants, and conditions of the
partnershi p agreenent.

(3) The dates on which the partner nmust submt to
the board for approval the prelimnary plans
and final plans and specifications for the
total devel opnent. No construction shal
commence until the board has approved the
final plans and specifications, provided that
wi th board approval, construction on an
increnental basis may be permtted.

(4) The date of conpletion of the total
devel opnent, including the date of conpletion
of any permtted increnental devel opnent.

(5 The mninmumrequirenents for off-site and on-
site inprovenents that the partner nust
install, construct, and conplete by the date
of conpletion of the total devel opnent. The
board may permt increnental devel opnent and
establish the m nimumrequirements for off-
site and on-site inprovenents that nust be
installed, constructed, and conpleted prior to
the date of conpletion of the total
devel opnent .

(6) A partnership agreenent may provide that the
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(7)

(8)

(9)

8§4-153-13

board shall issue a | ease to the nom nees of
the partner, including the partner, pursuant
to the terns previously negotiated and agreed
upon between the partner and the board,
including |l ease rent to the | essee and net hod
of recoupnment of expenses by the partner.

In the event of a | ease the partner may be
permtted, after he has conpl eted construction
of any required offsite inprovenent, to assign
or subl ease wth board approval portions of
the | eased lands in which the construction of
any offsite inprovenent has been conpleted to
an assi gnee or subl essee who shall assune the
obligations of the partner relative to the
parcel being assigned or subl eased, i ncluding
the construction of any onsite inprovenent.
The board may permt a partner to share in the
| ease rent for a fixed period in order to
recover costs and profit.

The board may include in any partnership
agreenent or |ease, provisions concerning
notice of breach or default, rights of a

hol der of a security interest, and consent to
nortgage as set forth in this chapter

QG her terns and conditions set by the board.
[Eff 3/6/92; am and conp ]
(Auth: HRS 88166-5, 166-9) (Inmp: HRS 88166-
3, 166-4, 166-5)

SUBCHAPTER 4

ELI G BI LI TY REQUI REMENTS

84-153-13 GCeneral eligibility requirenents for
agricultural park lands. (a) Any person shall be

eligible to apply for an agricultural park lease if the

per son:

(1)

(2)

Is a citizen of the United States who has
resided in the State for at |east three years
or is a permanent status alien who has resided
inthe State for at |least five years; and

|s a bona fide farnmer or new farnmer as defined
in this chapter;
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(b) In the case of agricultural cooperatives,
associ ations, partnershi ps and corporations, the
resi dence requirenent nust be nmet by seventy-five per
cent of the nenbers, partners or stockhol ders who are
bona fide farmers, new farmers or qualified
aquacul turali sts.

(c) No person shall be eligible to | ease
agricultural park |lands who has had during the five
years preceding the date of disposition a previous sale,
| ease, |icense, permt, or easenent covering public
| ands canceled for failure to satisfy the ternms and
condi tions thereof.

(d) No person shall be eligible to | ease
agricultural park land who is in arrears in the paynent
of taxes or other obligations to the State or any of its
counties. [Eff 3/6/92; am and conp ]
(Auth: HRS 88166-7, 166-9) (Inp: HRS 88166-7, 166-9)

84-153-14 Permanent register for agricultural park
| ands. The adm nistrator shall establish and nmaintain a
register in which all persons desiring to acquire
agricultural park lands may register. The adm nistrator
shall determ ne the information required from each
regi strant and may establish a criteria for
registration. [Eff 3/6/92; conp
(Auth: HRS 8166-9) (Inp: HRS 88166-3, 166-9)

SUBCHAPTER 5
QUALI FI CATI ONS OF APPLI CANTS

84-153-15 Al applicants. (a) In addition to
satisfying the general eligibility requirements of
section 4-153-13, all agricultural park applicants shal
qualify as bona fide farnmers or new farners, as defined,
and shall denonstrate ability to performthe | ease terns
and shall provide the followng information, at a
m nimum to the departnent:

(1) A resune with periods of farm ng experience

identified by nonth and year;

(2) A prelimnary plan of utilization and

devel opnent of agricultural park |and,
i ncluding a financial projection of the
estimated cost of the devel opnment;
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(3) State and county tax cl earances including
general excise tax;

(4) An affidavit that the applicant is not
delinquent in any obligation to the State or
any of its political subdivisions and that the
applicant has not had a sale, |ease, |icense,
permt or easenent covering public |Iand
canceled for failure to satisfy any terns or
condi tions thereof;

(5 A financial statenent, in the format outlined
in the application instructions, including a
bal ance sheet current within six nonths; and

(6) Copies of state incone tax returns for the
| ast five years.

(b) Additionally, applicants which are

part nershi ps, corporations, associations or agricultural
cooperatives shall provide the follow ng infornmation:

(1) In the case of a corporation, a copy of
articles of incorporation reflecting date of
filing, purpose of the corporation, and
di sclosure of all directors and officers.

(2) In the case of an association, partnership,
corporation, or agricultural cooperative, a
resune of associates, partners, directors and
of ficers, and nenbers, with periods of farmng
experience identified by nonths and years.

(c) \Whenever the board establishes additional
criteria for the selection of |essees, pursuant to
section 4-153-3(b)(5), in support of qualification, each
appl i cant shall provide docunentation to the
sati sfaction of the departnent. [Eff 3/6/92; conp
] (Auth: HRS 88166-7, 166-9) (Inp: HRS 88166-7, 166-
9)

SUBCHAPTER 6
PREFERENCE RI GHTS

84-153-16 Preference right. Any person otherw se
qualified to take an agricultural park |lot shall have
preference in any disposition of agricultural park lots
if the person:

(1) |Is a veteran who served in the mlitary

153-17



84-153-16

forces of the United States and who was
honor abl y di scharged therefrom

(2) 1Is a displaced farmer who within a five-year
period preceding the application is the forner
owner or |essee of farmprem ses that were
condemmed, taken, or repossessed by a
governnmental authority or private person

(3) |Is an owner or |essee in possession of farm
prem ses that will be condemed, taken, or
repossessed by a governnental authority or
private person, for any reason, and will be a
di spl aced farmer within ten years foll ow ng
the application date for an agricultural park
| ot;

(4) Operates a farmlocated in a zoning district
where agricultural use is a nonconform ng use;
or

(5 Is a newfarnmer as defined in section 4-153-1.
[Eff 3/6/92; am and conp ]
(Auth: HRS 88166-8, 166-9) (Inp: HRS §166-
8)

84-153-17 Proof of preference status. (a) Any
applicant claimng preference status shall furnish proof
of veteran status, displacenent or potenti al
di spl acenent, nonconfornmance to zoni ng, or new farmer
qualification as called for in the instructions to
applicants and which shall be submtted together with
t he application.

(b) WIIful sale or surrender of a farm shal
disqualify an applicant as a displaced farnmer. [Eff
3/6/92; am and conp ] (Auth: HRS 88166-
8, 166-9) (Inp: HRS §166-8)

SUBCHAPTER 7
APPRAI SALS AND SETTI NG OF LEASE RENTS

84-153-18 Appraisals and setting of |ease rents.
(a) Public auction. The appraisal of agricultural park
| ands for the determ nation of the upset |ease rental at
public auction may be nade by an enpl oyee of the
departnent qualified to appraise | ands, or by one but
not nore than three disinterested appraisers contracted
for by the adm nistrator;
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provi ded that the upset |ease rental shall be determ ned
by di sinterested apprai sal when prudent nanagenent so
dictates. Except as otherwi se provided in this
subchapter, no such |l ands shall be |eased for a sum| ess
than the rental value fixed by appraisal; provided that
for any | ease at public auction, the board may establish
the upset |ease rental at |ess than the appraisal val ue
set by an enpl oyee of the departnent and the | and may be
| eased at that price. The departnment shall be

rei nbursed by the | essee for the cost of any appraisal
made by a disinterested apprai ser or appraisers
contracted for by the departnent.

(b) Drawi ng or negotiation. The base rental and
additional rental of agricultural park |lands to be
di sposed of by drawi ng or by negotiation shall, except
as otherw se provided in this subchapter, be no |ess
than the rental value determ ned by a disinterested
apprai ser or appraisers contracted by the adm ni strator,
and such appraisal, and any further appraisal which is
made at the request of the | essee and with the approval
of the departnent, shall be reinbursed to the departnent
by the | essee.

(c) Reopening. 1In the case of reopenings of the
rental for an agricultural park |ease, the base rental
and additional rental for any ensuing period shall be
the rental value at the tinme of reopening determned in
accordance with generally accepted appraisal nethods.

At |east six nonths prior to the time of reopening, the
rental value of the land in the specific use or uses for
whi ch the disposition was nade shall be determ ned by an
appr ai ser whose services shall be contracted for by the
adm nistrator, and the | essee shall be pronptly notified
of the determ nation; provided that should the | essee

di sagree with the appraised rental, the | essee may
appoi nt the | essee's own apprai ser who together with the
departnent's appraiser shall appoint a third appraiser,
and the appraised rental shall be determ ned by
arbitration as provided in chapter 658, Hawaii Revised
Statutes. In that case the | essee shall pay for the

| essee’'s own appraiser, the departnent shall pay for its
apprai ser, and the cost of the third appraiser shall be
borne equally by the | essee and the departnent.

Automatic escal ation of the appraised rental at
reopening may be permtted. The increase shall be
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based on the "Consuner Price Index for all Urban
Consuners, U S. City Average", published nmonthly by the
Bureau of Labor Statistics of the U S. Departnent of
Labor, | abeled as "CPI". The calculation of the

escal ated val ue shall be based on a base index and a
reopeni ng period index, both of which are arithnetic
averages over a set period of tinme. The quotient of
these two indexes will set the rate of increase, which
is then nmultiplied by the existing rental, giving the
rental for the ensuing period.

In the event publication of the CPlI is discontinued
or not avail able, any conparable statistics, equival ent
to the CPlI, published by an agency of the United States
or by a responsible financial periodical of recognized
authority, shall be used to calculate the indexes as
described in the precedi ng paragraph.

The CPI conputation shall be conclusive and
bi ndi ng, but shall not preclude any adjustnent in the
event of a published anendnent to the CPlI or an error in
the conputation; provided the |essee, wwthin thirty days
after receipt of notice, shall notify the | essor of the
clainmed error or dispute therein.

(d) Assignnment of |lease. 1In the event of an
assi gnnent of | ease, the base rental and additi onal
rental for any ensuing period may be redeterm ned by the
board pursuant to appraisal conducted by a disinterested
apprai ser or appraisers contracted by the adm nistrator;
provi ded that the base rental and additional rental
shall be the rental value at the tinme of assignnent
determ ned by generally accepted apprai sal nethods. The
cost of redeterm ning the base rental and additional
rental shall be borne by the |essee.

(e) \When nore than one appraiser is appointed each

shal | prepare and submt an independent appraisal. Al
apprai sal reports shall be available for review by the
public.

(f) Notw thstanding anything to the contrary
contained in this chapter 4-153, the adm nistrator may
recommend to the board for approval an adjustnent of an
apprai sed value. The adm nistrator may recommend using
any of the follow ng adjustnents.

(1) An adjustnment of the fee sinple val ue

determ ned through apprai sal as necessary to
mai ntai n equitable fee sinple val ues between,
anong, or throughout the
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departnment's agricultural park systemfor

par ks having the sane desi gnated use and which
are put out to lease wthin twelve nonths of
each ot her.

An adjustnent of the rental val ue determ ned

t hrough apprai sal by:

(A)

(B)

(O

(D

Applying a percentage of the rate of
return used in the appraisal instead of
the appraisal's rate of return. An
adjusted rate of return may be applied in
the foll owi ng cases:

(1) For those uses which require
extensive or |large capital
expenditures to neet | ease terns and
condi ti ons;

(1i) For those uses involving a crop of
| ow yi el d val ue; and

(ti1) For those uses involving a crop or

product which does not generate
revenues for a substantial period of
time after award of the | ease,
provi ded that the adjusted rate of
return shall apply only for the
period of tinme in which revenues are
not gener at ed.
Factoring in an agricultural park lot's
unproductive acreage, e.g., drainageways,
wast el ands, restricted easenents, common
usage, and uncontributory | and areas, for
those agricultural park lots for which
the specified use is for crops to be
grown "in the soil or ground.™
Factoring in extraordinary start-up costs
for those crops or uses which require
heavy initial capital investnents before
any returns are realized, e.g.,
shadehouse crops, wetland crops, etc., or
t hose crops or uses which have unusually
l[ittle or no return during the initial
years of the |ease.
Del aying coll ection of the rental for
t hose crops or specific uses where no
income is realized during the first five
to seven years. Cenerally, this
adj ustmrent woul d apply to orchard type
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(3)

crops where a plant nust reach a certain
maturity before bearing fruit, e.g.,
macadam a nut trees and guava and ot her
tropical fruit plants. The proposed
rental structure may factor in the no
revenue years with low rent and the
revenue years with a "catch-up" rent,
making a nulti-tier rental structure
during the initial rental period.

An adjustnent of the rental determ ned through

appraisal at the tinme of reopening or

conversion, as the case may be, by:

(A) Factoring in the inconme for a particular
| essee using a percentage increase that
reflects the increase in the agricultural
use val ue of the | easehold since
commencenent of the |ease.

(B) Using an appropriate index (e.g.,
consuner price index, producers' price
i ndex, etc.) to calculate an escal ation
of the rental over a specified period of
time. [Eff 3/6/92; am and conp

(Auth: HRS 88166-6, 166-9) (Inp:
HRS 8§166- 6)

SUBCHAPTER 8
DI SPCSI TI ON OF LEASES

84-153-19 Negotiation. (a) A lease of
agricultural park |Iand may be di sposed of through
negoti ati on upon a finding by the board that the public
i nterest demands it.

(b)

After a determnation is made to negotiate the

di sposition of a | ease, the adm nistrator shall:

(1)

G ve public notice in accordance with the
procedure set forth in section 4-153-22(b), of
the departnent's intention to | ease
agricultural park Iand through negotiati on,
setting forth the m ni num conditions

t hereunder, and the uses for which the | and
will be |eased. Any person interested in
securing the |l ease shall file an application
with the adm nistrator not |ater than
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forty-five days after the first publication of
t he noti ce;

(2) Determne the applicants who neet the criteria
for selection set by the board and notify al
applicants of the admnistrator's
determ nation. Any applicant may exam ne the
basis of the determ nation, which shall be in
writing, to ascertain whether or not the
conditions and criteria established by the
board were followed; provided that if any
appl i cant does not notify the adm ni strator of
the applicant's objections, and the grounds
therefor, in witing, wthin twenty days of
the receipt of the notice, the applicant shal
be barred from proceeding to seek |egal renedy
for any alleged failure of the departnent to
follow the conditions and criteria.

(c) If only one applicant neets the criteria for
sel ection of the | essee, the board may, after notice as
provided in subsection (b)(2), dispose of the | ease by
negoti ati on.

(d) If two or nore applicants neet the criteria
for the selection of the | essee, the board shall select
the | essee who submts the highest offer contained in a
seal ed bid deposited with the adm nistrator.

(e) Disposition of agricultural park |ands set
asi de for common use or for the processing of
agricultural products nmay be negotiated w thout regard
tothe limtations set forth in this section and section
4-153-22; provided that the disposition encourages
conpetition within the agricultural processing industry
and shall not exceed a maximumtermof thirty-five
years.

(f) The | ease shall be issued when conditions of
the award of |ease are fulfilled. (9)

Not wi t hst andi ng the provisions of this section and
section 4-153-22, the board may renegoti ate | eases as
provided in section 4-153-3. [Eff 3/6/92; conp

] (Auth: HRS 88166-6, 166-9) (Inp: HRS 8166- 6)

84-153-20 Drawing of lot. Wen the board
determ nes that agricultural park |lands are to be | eased
by drawi ng, the adm nistrator shall give public
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notice inviting applications for the drawi ng as provided
in section 4-153-22, with such details concerning the
drawing as it deens necessary and desirable.
Applications to participate in the drawi ng shall be
filed with the departnment within two weeks after the

| ast publication date of the notice. Wthin not nore

t han one hundred twenty days after the closing date for
applications, the admnistrator shall screen the
qualifications of the applicants, select those qualified
to participate, notify all applicants of the selection,
and conduct a drawing. The date of the drawi ng shall be
publ i shed as set forth in section 4-153-22. Al
applicants shall be notified of the results of the

drawi ng, and the award of |eases shall be made by the
board at its next regularly schedul ed neeting. The

| ease shall be issued when conditions of the award of

| ease are fulfilled. [Eff 3/6/92; conp

(Auth: HRS 88166-6, 166-9) (Inp: HRS §166-6)

84-153-21 Public auction. (a) D sposition of
agricultural park [ands may be made at public auction
after public notice as provided in section 4-153-22.
Al'l public auctions shall be held at the departnent or
at any other convenient place in the district in which
the land is located, and shall be conducted by the
adm ni strator or by an authorized enpl oyee of the
di vision under the direction of the adm nistrator, who
shall performthis service wthout extra conpensation

(b) To be eligible to bid in an auction for an
agricultural park | ease, a bidder shall qualify as a
bona fide farmer or new farner as defined in this
chapter. [Eff 3/6/92; conp ]  (Auth:
HRS 8§88166-6, 166-9) (Inmp: HRS §166-6)

84-153-22 Notices. (a) Each notice of proposed
| ease disposition shall contain the follow ng
i nformation:

(1) GCeneral information regarding all the parcels
or lots offered for | ease, such as tinme and
pl ace of disposition, terns and conditions of
di sposition, qualification of applicants,
procedure for filing application, conditions
of award, if any, and tinme and place at which
nore detail ed
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information regarding the | ease disposition
may be obtai ned; and

(2) Specific information pertaining to the

i ndi vi dual parcels or lots offered for |ease
such as the parcel or |ot nunber, its
description, |ocation and area, m ninum base,
or upset rental, basis for additional rent if
any, nethod of paynent, purpose for which

| eased, the termof |ease, building

requi renent, and ot her such covenants and
condi tions; and

(3) The lessee's responsibility for applicable

| ease di sposition costs pursuant to section 4-
153- 6.

(b) Negotiation. Notice of a proposed disposition
by negotiation shall be published at | east once in each
of three successive weeks in a newspaper of general
circulation in the State and in addition in a newspaper
of general circulation in the appropriate county. The
notice shall invite proposals and state in general terns
the size, location, and mninmumrental of lots to be
| eased, the ternms of |ease, and the |ast date on which
application shall be received by the departnent, which
date shall be not less than thirty days after the | ast
date of publication of the notice.

(c) Draw ngs. \Wenever a disposition by draw ng
by lots is proposed, notice inviting applications to
participate in the drawi ng shall be published once a
week for three successive weeks in a newspaper of
general circulation published in the State and, in
addition, in a newspaper of general circulation in the
appropriate county. The notice shall contain:

(1) The qualifications required of applicants;

(2) A general description of the |and, including

the |l ocation and tax map key;

(3) The specific use for which the disposition is

i nt ended,;

(4) Base rental to be charged, and basis for

additional rent, if any; and

(5) The date by which all applications shall be

filed, which date shall be not |ess than

fourteen days after the |last publication date.
Wthin not nore than one hundred twenty days after the
closing date for applications, the adm nistrator shal
select those qualified to participate in the draw ng,
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notify all applicants as to whether or not they
qual i fied, and conduct the drawing. The notice of

sel ection of applicants qualified to participate in the
drawi ng, together with the notice of draw ng, shall be
mai |l ed to each applicant, whether or not the applicant
in fact qualified. The notice of the draw ng shal

state the tine and place of the drawng. In addition to
the notice to each applicant, the adm ni strator shal
publish the notice of drawing at |east three tines
within a period of ten days in a newspaper of general
circulation in the State and, in addition, in a
newspaper of general circulation in the appropriate
county, each publication to be not nore often than once
in two successive days. Upon conpletion of the draw ng,
the award of | eases shall be announced at the next

regul arly schedul ed neeting of the board and the | ease

i ssued when conditions of the award are fulfill ed.

(d) Auctions. Notice of any proposed di sposition
by public auction shall be published at | east once in
each of three successive weeks in a newspaper of general
circulation in the State and, in addition, in a
newspaper of general circulation in the appropriate
county. The last publication shall be not |ess than ten
days before the date of the auction. Notice of the
auction shall contain the foll ow ng:

(1) Tinme and place of the auction;

(2) GCeneral description of the land, including the

| ocati on and tax map key;

(3) Specific use for which the disposition is

i nt ended,;

(4) Upset rental to be charged and basis for

additional rent, if any; and

(5) The date by which applications for

qualification shall be fil ed.
The maps showi ng the netes and bounds description and
the classification of the land shall be kept in the
of fice of the departnment and shall be open for
i nspection at all reasonable hours. [Eff 3/6/92; conp
] (Auth: HRS 88166-6, 166-9, 171-16) (Inp: HRS 8166-
6)

84-153-23 Conduct of drawing. (a) Qualified
applicants shall be present in person or shall be
represented by an agent with appropriate credentials
aut hori zing representation. Applicants who are not
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present or arrive late at the drawi ng shall be

di squalifi
(b)

ed.
Al'l qualified applicants shall be placed in

the foll ow ng groups:

(1)
(2)
(c)

sel ecti on

(1)

(2)

(d)

Goup I, Al persons given preference pursuant
to section 4-153-16; or

Goup Il, Bona fide farners as defined in this
chapter.

The departnment may determ ne the order of |ot
as follows:

Wthin Goup I, by prioritizing in any
sequence the different preference categories
identified in section 4-153-16(1) through 4-

153-16(5).
Wthin the Goup | preference categories and
within Goup Il, by establishing subgroups of

priority based on qualification for
agricultural park lots intended for restricted
use. The departnent may al so reserve or limt
the nunber of intended restricted use |lots
desi gnated to a subgroup and may determ ne the
order in which lots for different restricted
uses shall be drawn. |[If there is an

i nsufficient nunber of qualified applicants
for the first intended restricted use, the
remai ning lots may be nmade avail able for
selection for an alternate intended restricted
use, and thereafter for selection for non-
restrictive permtted use until all lots are
sel ect ed.

Wt hin each group or subgroup, the applicant

whose nane is first drawn shall be the first to select a
| ot and the drawi ng of nanes shall continue until al
| ots are selected or all applicants have sel ected,

whi chever

occurs first. When subgroups have been

established for intended restricted use |ots, names of
applicants from G oup | subgroups shall be drawn first,
in the sequence established pursuant to subsection (c),
foll owed by G oup Il subgroups, then remaining Goup |
applicants, followed by remaining Goup Il applicants.
When no such subgroups have been established, nanes of
applicants fromGoup | shall be drawn before those from

Goup I,

in the sequence established pursuant to

subsection (c).

(e)

addi ti onal

After all lots have been sel ected, five
nanmes each may be drawn as alternates from

Goup | and Goup Il remaining applicants. 1In the
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event awards are canceled for failure to satisfy
conditions of award or other reason, the |ots nade
avai l abl e shall be offered for award to the alternates,
first fromGoup | and then from Goup Il in the order
in which their names were drawn.

(f) The public notice of |ease disposition shal
identify intended restricted uses, if any, and the
priority of the preference categories in Goup I.
"Restricted use" as used in this section neans |imted
to use for a crop or agricultural product determ ned by
the board to be the nost appropriate use for the
particular lot, based on consideration of the site
sel ection anal ysis, devel opnent plan and prelimnary
engi neering report and agricultural feasibility
analysis. [Eff 3/6/92; conp ]  (Auth:
HRS 8§88166-6, 166-9) (Inmp: HRS §166-6)

SUBCHAPTER 9
LEASE PROVI SI ONS

84-153-24 Lease provisions; generally. Every
agricultural park | ease issued by the board shal
cont ai n:

(1) The specific use or uses to which the land is
to be enpl oyed, provided that the use or uses
shall be for agricultural or aquacultural
activities only;

(2) The inprovenents required, provided that a
m ni mum reasonabl e tinme shall be all owed for
the conpletion of the inprovenents, and
provided further that the board may permt the
| essee to offset the cost of any inprovenents
to the | easehol d agai nst not nore than two
years of | ease rental

(3) Restrictions against alienation as set forth
in section 4-153-33;

(4) The rent as established by the board or at
publ i c auction, which shall be payabl e not
nore than one year in advance, in nonthly,
gquarterly, sem annual, or annual paynents;

(5) \Where applicable, adequate protection of
forests, watershed areas, gane nmanagenent
areas, wldlife sanctuaries, and public
hunti ng areas; reservation of rights-of-way
and access to other public |ands, public
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hunti ng areas, ganme managenent areas, oOr
public beaches; and prevention of nuisance and
wast e; and

(6) Such other terns and conditions as the board
deens necessary to preserve and protect
agricultural park lands and to effectuate the
pur poses of the State Constitution and of
chapter 166, Hawaii Revised Statutes. [Eff
3/ 6/92; conp ] (Auth: HRS
88166-6, 166-9) (Inmp: HRS 88166-6, 166-9)

84-153-25 Consent to nortgage. (a) Wenever
under this chapter or under any agricultural park |ease
i ssued by the board, consent of the State is required as
a condition precedent to the nortgage of, or the
creation of a security interest in public |and, the
chai rperson may, upon due application, grant the
consent, and if the nortgage or security interest is to
a recogni zed lending institution authorized to do
business in the State of Hawaii, the consent shal
extend to foreclosure and sale at the forecl osure to any
purchaser, provided that the purchaser is qualified
under this chapter to | ease and hold the |and or any
i nterest therein.

(b) The holder of record having a security
i nterest includes any insurer or guarantor of the
obligation or condition of the nortgage, including any
federal nortgage | ending agency and its respective
successors and assigns or any |lending institution
authorized to do business in the State of Hawaii;
provi ded that the consent to nortgage to a
nongover nnent al hol der shall not confer any greater
rights or powers in the holder than those which woul d be
required by any federal nortgage |ending agency. [Eff
3/6/92; conp ] (Auth: HRS §8166-6, 166-
9) (Inp: HRS 88166-6, 166-9)

84-153-26 Irrigation projects. In any
agricultural park lease a condition nmay be provided
requiring the inclusion of the | and bei ng di sposed in
any irrigation project fornmed or to be formed by the
state agency responsible therefor, and nmaking the | and
subj ect to assessnents nmade or to be nade for the
project, the assessnents constituting a first lien
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upon the land which, if not paid, shall result in the
forfeiture of the land subject to notice of default as
provided in section 4-153-34. [Eff 3/6/92; conp

] (Auth: HRS 88166-6, 166-9) (Inmp: HRS 88166-6, 166-
9, 167-19)

84-153-27 Taxes. Agricultural park |eases shal
be subject to real property taxes. Upon notice by the
appropri ate agency, the admnistrator shall notify the
| essee and each hol der of record having a security
interest as provided in section 4-153-35 of any default
in the paynent of the taxes, and upon failure to renedy
the default within sixty days after receipt of notice of
default, the board may cancel and term nate the | ease
W t hout prejudice to any other renedies the State may
have against the |lessee. [Eff 3/6/92; conp
] (Auth: HRS 88166-6, 166-9) (Inmp: HRS 88166-6, 166-
9)

84-153-28 Condemmation of |eases. The
agricultural park [ease shall provide that whenever a
portion of the public [and under |ease is condemed for
public purposes by the State, a county, or any other
governnment al agency, the base rental shall be reduced in
proportion to the value of the portion of the prem ses
condemmed. The | essee shall be entitled to receive from
t he condemi ng aut hority:

(1) The value of growing crops, if any, which the

| essee is not permtted to harvest; and

(2) The proportionate value of the | essee's

per manent i nprovenents so taken in the
proportion that it bears to the unexpired term
of the | ease;
provided that the | essee may, in the alternative, renove
and relocate the | essee's inprovenents to the remai nder
of the lands occupied by the | essee. The foregoing
rights of the | essee shall not be exclusive of any other
to which the | essee may be entitled by law. \Were the
portion so taken renders the remainder unsuitable for
the uses for which the land was | eased, the | essee shal
have the option to surrender the | ease and be di scharged
fromany further liability therefor; provided that the
| essee may renove the | essee's permanent inprovenents
W thin such reasonable period allowed by the State.
[ Ef f 3/6/92;
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conp ] (Auth: HRS §§166-6, 166-9)
(Inp:  HRS §8166-6, 166-9, 171-38)

84-153-29 Re-purchase right, first offer to board,
[imtation on re-purchase price. An agricultural park
| ease or any interest therein, including stock of a
corporation holding the lease or an interest in a
partnership or association holding the | ease, shall not
be transferred or assigned unless the |ease and
i nprovenents, or any interest therein, are first
surrendered to the board, as foll ows:
(1) The board shall have the option to re-purchase
the |l ease for the price paid by the current
| essee, including closing costs, or the fair
mar ket val ue, |ess appreci ated val ue, at the
time of re-purchase, as determined in
paragraph (3), whichever is the |ower but not
| ess than zero. For the purposes of this
subsection, "price paid by the current |essee"
means the consideration paid for the | ease
excl usi ve of inprovenents and "appreciated
val ue" neans the replacenent cost for
devel oping the | eased prem ses. |If the board
does not exercise its option, the provisions
of section 4-153-33(a)(6) shall apply.
(2) Any inprovenents affixed to the realty,
i ncluding trade fixtures and grow ng crops,
shal |l be re-purchased at their fair market
val ue.

(3) At the tinme of the re-purchase, the fair
mar ket val ue of the | ease | ess appreciated
val ue and the fair market val ue of any
i nprovenents shall be determi ned by a
qual i fi ed apprai ser whose services shall be
contracted for by the departnent; provided
that should the | essee disagree with the
val ues, the | essee may appoint the | essee's
own apprai ser who together with the
departnent's apprai ser shall appoint a third
appraiser, and the fair market val ue shall be
determ ned by arbitration as provided in
chapter 658, Hawaii Revised Statutes. 1In this
event, the | essee shall pay for the | essee's
own apprai ser, the departnent shall pay for
its appraiser, and the cost of the
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third apprai ser shall be borne equally by the
| essee and the departnent.

(4) The board may re-purchase the |ease and
i nprovenents with funds fromthe agricultural
park special fund or may accept a surrender of
| ease subject to the offer by a qualified
applicant to purchase the | ease and
i nprovenents, including any encunbrances, for
not | ess than the anmount to be paid therefor
by the board; provided that the purchase by a
qualified applicant shall be subject to
sections 4-153-19 and 4-153-22.

(5 Notwi thstanding the conditions herein, the
consideration for the applicant's purchase of
the | ease as provided in paragraph (4) above
shall not be less than the total of al
encunbrances that have been approved by the
State at the tinme of the re-purchase.

(6) This section shall not apply to a hol der of
record having a security interest upon
forecl osure pursuant to section 4-153-35.

[Eff 3/6/92; am and conp ]
(Auth: HRS 88166-6, 166-9) (Inmp: HRS 88166-
6, 166-9)

84-153-30 Disposition of abandoned or seized
property. The departnent may sell, donate, or otherw se
di spose of property abandoned or seized on | and managed
by the departnent upon conpliance with the requirenents
of section 171-31.5, Hawaii Revised Statutes. [Eff
3/6/92; conp ] (Auth: HRS 8§8166-9)

(Inp: HRS §171-31.5)

84-153-31 Covenants agai nst discrimnation. The
board shall provide in every agricultural park |ease
that the use and enjoynent of the prem ses being granted
shall not be in support of any policy which
di scri m nat es agai nst anyone based upon race, creed,
color, national origin, sex, or physical handicap. The
board shall not dispose of any public |land to any person
who practices discrimnation based upon race, creed,
color, national origin, sex, or physical handicap. As
used in this section "physical handi cap”" neans a
physi cal inpairnment which substantially limts
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one or nore of a person's major life activities. [Eff
3/6/92; conp ] (Auth: HRS 88166-6, 166-
9) (Inp: HRS 88166-6, 171-64)

84-153-32 Additional ternms and conditions. (a)
The agricultural park |lessee, within a reasonabl e period
of time and in accordance with the plan of devel opnent
and utilization provided for in subsection (d), shal
derive the major portion of the | essee's annual incone
fromthe production of |ivestock, poultry, crops or
products for which the land is granted to the | essee;
provided that this restriction shall not apply if
failure to neet the restriction results frommental or
physi cal disability or the |loss of a spouse, or if the
premses are fully utilized in the production of crops
or products for which the disposition was granted. The
| essee shall pronptly provide information and docunents
requested by the adm nistrator, including but not
limted to copies of incone tax returns, to verify that
the incone requirenent is being net.
(b) The lessee shall furnish the departnent, prior
to the issuance of the executed | ease, the foll ow ng:
(1) A certificate of conprehensive liability
i nsurance to be nmaintai ned throughout the term
of the |ease with coverage in an anount to be
determ ned by the departnent and approved by
t he board, subject to periodic review and
adjustnent at intervals specified in the
| ease. The certificate of insurance shal
name the departnment as an additional insured
and shall require a thirty-day notice to the
departnent of any policy change or
cancel l ation; and
(2) A performance bond to be maintained throughout
the termof the |l ease in an anobunt equal to
two tinmes the annual base rental; provided
that the bond requirenment nay be waived by the
adm ni strator upon evidence that the |l essee is
substantially in conpliance with | ease terns
and the lessee's lot is substantially
devel oped according to plans approved by the
departnent; provided further that the
departnment may reinstate the wai ved bond at
any time during the term
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of the | ease.

(c) The board, at its discretion, may permt a
farmdwel ling or dwellings on an agricultural park | ot
if the need is clearly denonstrated. The farmdwelling
or dwellings shall be used in connection with
agricultural or aquacultural activities on the |ot and
shall not be used for rental purposes. The dwelling
shal | be subject to such additional terns and conditions
as the board may require, including, but not limted to,
adj ustnment of the base rental to reflect residential
use.

(d) The lessee shall utilize the agricultural park
land only for the purposes specified in the |lease, in
accordance with a plan of devel opment and utilization
which, in the case of original |essees of agricultural
park lots, shall be submtted for the admnistrator's
approval prior to the issuance of the |ease. The |essee
shall not nodify or deviate fromthe plan w thout the
approval of the departnment and any unapproved
nodi fication or deviation fromthe plan may be cause for
the termnation of the |ease.

(e) Al construction on the agricultural park |ot
shall be in accordance with plans approved by the
adm ni strator and shall be in accordance with al
applicable federal, State and county | aws, ordi nances,
and rules, including but not limted to | aws regarding
environnmental quality control.

(f) M™Mneral and netallic rights and surface and
ground water shall be reserved to the State.

(g) The State shall retain the rights to al
prehi storic and historic remains found on agricul tural
park lands. [Eff 3/6/92; conp ]  (Auth:
HRS 8§88166-6, 166-9) (Inp: HRS 88166-6, 166-9)

SUBCHAPTER 10
LEASE RESTRI CTlI ONS

84-153-33 Lease restrictions; generally. (a)
Except as otherw se provided, the followng restrictions
shall apply to all agricultural park |eases:

(1) Options for renewal of terns shall be

prohi bi t ed;

(2) No lease shall be for a termof |ess than

fifteen years nor nore than fifty-five
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(4)

(5)

(6)
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years, including any extension granted for
nort gage | endi ng or guarantee purposes;
No | ease shall be nmade for any | and under a
| ease which has nore than two years to run
No | ease shall be nmade to any person who is in
arrears in the paynent of taxes, rents, or
ot her obligations owing the State or any of
its political subdivisions; or to any person
who, during the five years preceding the date
of disposition, has had a previous sale,
| ease, |license, permt, or easenent covering
public | ands canceled for failure to satisfy
the terns and conditions thereof;
Any transferee, assignee, or sublessee of an
agricultural park |ease shall first qualify as
an applicant under this chapter. No |ease or
any interest therein, including corporate
stock or interest in a partnership or
associ ation, shall be transferred or assigned
wi t hout the consent of the board, except by
devi se, bequest, or intestate succession and
upon the further condition that there is a
dwel ling on the property in which the devisee
or heir resides or that nore than fifty per
cent of the devisee's or heir's incone is
derived fromthe productive use of the
property. In the absence of or upon cessation
of these conditions, the devisee or heir shal
surrender the | ease and inprovenents, or any
interest therein, to the board pursuant to
section 4-153-29;
Wth the approval of the board, and subject to
t he provisions of section 4-153-29, the
assignment and transfer of a | ease or any
interest therein, including stock of a
corporation holding the | ease or an interest
in a partnership or association holding the
| ease, may be made if:
(A) The | ease contains the principal
resi dence of the |essee;
(B) The | essee becones nentally or physically
di sabl ed;
(C) Extrene econom c hardship is denonstrated
to the satisfaction of the board; or
(D) The assignment is to the corporate
successor of the | essee; provided that
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prior to the approval of any assignnent
of lease permtted by this section, the
board shall have the right to review and
approve the consideration to be paid by
t he assignee and nay condition its
consent to the assignnent of the | ease on
paynment by the | essee of a prem um based
on the anount by which the consideration
for assignnent, whether by cash, credit
or otherw se, exceeds the depreciated
cost of inprovenents and trade fixtures
being transferred to the assignee;
provided further that in the event of
foreclosure or sale, the premum if any,
shal | be assessed only after the
encunbrances of record and any ot her
advances nmade by the hol der of a security
interest are paid; provided further that
the board may adjust the base and
additional rental pursuant to the nethod
outlined in section 4-153-18(d);

(7) The |l essee shall not sublet the whole or any
part of the dem sed prem ses w thout the
approval of the board; provided that prior to
t he approval, the board shall have the right
to review and approve the rent to be charged
to the subl essee; provided further that where
the lessee is required to pay rent based on a
percentage of its gross receipts, the rents
paid to the | essee by the subl essee shall be
i ncluded as part of the | essee's gross
recei pts; provided further that the board
shall have the right to review and, if
necessary, revise the rent and percentage
rental, if applicable, of the dem sed prem ses
based upon the rental rate charged to the
subl essee; and provided further that the rent
and percentage rental nmay not be revised
downwar d;

(8) The lease shall be for a specific use or uses,
and shall not include wastelands unless it is
i npractical to provide otherw se.

(b) The board may extend the termof the lease to

qualify the | ease for nortgage | ending or guaranty
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purposes with any federal nortgage |ending agency and
its respective successors and assigns or to any | ending
institution authorized to do business in the State;
provided further that the approval of any extension
shall be subject to the foll ow ng:

(1) The dem sed prem ses are devel oped and
utilized according to a plan of utilization
and devel opnent approved by the departnent;

(2) The lessee is otherwise in conpliance with
| ease terns;

(3) The aggregate of the initial termand any
extension granted shall not be for nore than
fifty-five years;

(4) The board may increase the rent and adjust the
rental period; and

(5) Additional restrictions, terns and conditions
to insure and pronote the purposes of the
dem sed |l ands, to the extent the board has
reserved this right in the | ease.

(c) The board at any tinme during the term of any
agricultural park | ease and when justified by sound
agricultural practices and econom c or other
circunstances, may permt an alternative agricultural or
aquacul tural use or uses for any portion or portions of
the | and dem sed under the lease. As a condition to
permtting alternative uses, the board may require such
ot her nodifications, including rental adjustnents or
changes in the | ease, as nmay be necessary to effect or
accommodate the alternative use or uses. An alternative
use or uses nmay be allowed by the board upon:

(1) The application of the |essee;

(2) Consent of each holder of record having a

security interest in the | easehold; and

(3) Afinding by the board that the alternative
use or uses are in the public interest.

(d) The land | eased under this chapter, or any
portion thereof, shall be subject to withdrawal by the
State at any tinme during the termof the |lease with
reasonabl e notice and w thout conpensation, except as
provided in this section, for public uses or purposes,
for constructing new roads or extensions, or changes in
line or grade of existing roads, for rights-of-way and
easenents of all kinds, and shall be subject to the
right of the State to renove soil, rock, or gravel as
may be necessary for the construction of roads and
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rights-of-way within or without the dem sed prem ses;
provi ded that upon the w thdrawal, or upon the taking
whi ch causes any portion of the land originally dem sed
to becone unusable for the specific use or uses for
which it was dem sed, the base rent shall be reduced in
proportion to the value of the |and w thdrawn or nade
unusable. If any permanent inprovenent constructed upon
the land by the | essee is destroyed or nmade unusable in
the process of the withdrawal or taking, the
proportionate val ue thereof shall be paid based upon the
unexpired termof the | ease; provided that no w thdrawal
or taking shall be had as to those portions of the |Iand
whi ch are then under cultivation with crops until the
crops are harvested, unless the State pays to the | essee
the value of the crops; and provided further that upon

w t hdrawal any | essee shall be conpensated for the
present value of all permanent inprovenents in place at
the time of withdrawal that were legally constructed
upon the land by the | essee of the | eased | and being
withdrawn. In the case of tree crops, the State shal
pay to the | essee the residual value of the trees taken
and, if there are unharvested crops, the value of the
crops also. [Eff 3/6/92; conp ]  (Auth:
HRS 8§88166-6, 166-9) (Inp: HRS 88166-6, 166-9)

SUBCHAPTER 11
BREACH OR DEFAULT

84-153-34 Notice of breach or default. Except as
ot herw se specifically provided in this chapter, in the
event of a breach or default of any term covenant,
restriction, or condition of any agricultural park |ease
i ssued under this chapter, the board shall deliver a
witten notice of the breach or default by personal
service or by registered or certified mail to the party
in default and to each hol der of record having any
security interest in the |and covered by or subject to
t he | ease, making demand upon the party to cure or
remedy the breach or default within sixty days fromthe
date of receipt of the notice; provided that where the
breach involves a failure to nmake tinely renta
paynments, including the paynent of additional rents due,
pursuant to the | ease
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i ssued under this chapter, the witten notice shal

i ncl ude a demand upon the party to cure the breach
within less than sixty days, but not |ess than five

busi ness days, after receipt of the notice. Upon
failure of the party to cure or renmedy the breach or
default within the tinme period provided in this section
or within such additional period as the board may all ow
for good cause, the board nay, subject to section 4-153-
35, exercise the rights it may have at |aw or as set
forth in the lease. [Eff 3/6/92; conp ]
(Auth: HRS 88166-6, 166-9) (Inmp: HRS 88166-6, 166-9,
171- 20)

84-153-35 Rights of holder of security interest.
(a) \Whenever any notice of breach or default is given
to any party under section 4-153-34, or under the terns
of any | ease or other instrunent issued under this
chapter, a copy of the notice shall be delivered by the
adm nistrator to all holders of record having a security
interest in any land or interest covered by an
agricultural park |ease or other instrunment whose
security interest has been recorded with the departnent
and the bureau of conveyances of the State. Should the
board seek to forfeit the privilege, interest, or estate
created by the | ease, each holder may, at its option,
cure or renedy the breach or default, if the same can be
cured or renedi ed, by the paynent of noney or, if such
is not the case, by performng or undertaking in witing
to performall the ternms, covenants, restrictions, or
conditions of the | ease capable of performance by the
hol der, as determ ned by the board, within the tine
period provided in section 4-153-34 or within such
additional period as the board nmay all ow for good cause,
and add the cost thereof to the nortgage debt and the
lien of the nortgage. Upon failure of the holder to
exercise its option, the board may:
(1) Pay to the holder fromany noneys at its
di sposal the anpbunt of the nortgage debt,
together wth interest and penalties, and
secure an assignnent of the debt and nortgage
fromthe holder; or if ownership of the
interest or estate shall then have vested in
the hol der by way of foreclosure or action in
lieu thereof, the board shall be entitled to a
conveyance of the interest
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or estate upon paynent to the holder of the
anount of the nortgage debt, including
interest and penalties, and all reasonable
expenses incurred by the holder in connection
with the foreclosure and preservation of its
security interest, |less appropriate credits,
i ncluding incone received fromthe privilege,
interest, or estate subsequent to the
forecl osure; or

(2) If the property cannot be reasonably
reassigned without loss to the State, then
termnate the outstanding privilege, interest,
or estate wi thout prejudice to any other right
or renedy for arrears of rent or for any
precedi ng or other breach or default, and use
its best efforts to redi spose of the affected
land to a qualified and responsi bl e person
free and clear of the nortgage and the debt
t hereby secured; provided that a reasonabl e
delay by the board in instituting or
prosecuting any right or renedy it may have
under this section shall not operate as a
wai ver of the right or to deprive it of the
remedy when the delay serves to assist the
board in resolving the problens created by the
breach or default involved.

(b) The proceeds of any redi sposition effected
under this section shall be applied: first, to rei nburse
t he departnent for costs and expenses in connection with
the redi sposition; second, to discharge in full any
unpaid | ease rental or other indebtedness ow ng the
State in connection with the privilege, interest, or
estate term nated; and the balance, if any, to the owner
of the privilege, interest, or estate. Nothing in this
section shall be construed in a manner as to infringe
upon or prejudice in any way the rights of a hol der of
record having a security interest which shall have
vested prior to the effective date of this section.

[Eff 3/6/92; conp ] (Auth: HRS 88166-
6, 166-9) (Inmp: HRS 8§166-6)

84-153-36 Leases; forfeiture. Upon the violation
of any condition or termof any agricultural park |ease
to be observed or perforned by the | essee,
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including but not limted to failure of a prospective

| essee to execute the lease wwthin thirty days after
presentation thereof, the board, after due notice of
default as provided in section 4-153-34, and subject to
the rights of each holder of record having a security
interest as provided in section 4-153-35, shal

termnate the | ease or tenancy and take possession of
the |l eased | and together with all inprovenents placed

t hereon, w thout demand or previous entry and w t hout

| egal process, and shall retain all rent paid in advance
as damages for the violations. The retention of advance
rent as |iquidated damages shall be in addition to any
other rights and renedi es avail able to the departnent
under section 4-153-34. [Eff 3/6/92; conp

] (Auth: HRS 88166-6, 166-9) (Inmp: HRS 88166-6, 166-
9)

SUBCHAPTER 12
SEVERABI LI TY

84-153-37 Severability. This chapter shall be
deened to be severable, and in the event a section of
this chapter is determned to be invalid, such
invalidity shall affect that section only and not
invalidate this chapter inits entirety. [Eff 3/6/92;
conp ] (Auth: HRS 891-2) (lnmp: HRS
§891- 2)
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Amendnents to and conpilation of chapter 153, title
4, Hawaii Adm nistrative Rules, on the Summary Page
dated July 23, 1998 were adopted on July 23, 1998,
foll ow ng public hearings held on June 15, 1998, June
16, 1998, June 17, 1998, and June 18, 1998, after public
notices were given in the Honolulu Star-Bulletin, Hawaii
Tri bune- Heral d, West Hawaii Today, The Garden |sl and,
and The Ml okai Dispatch on May 14, 1998.

These anendnents to and conpil ation of chapter 4-
153, Hawaii Adm nistrative Rules shall take effect ten
days after filing wwth the Ofice of the Lieutenant
Gover nor.

JAVES J. NAKATANI
Chai r per son
Board of Agriculture

APPROVED:

BENJAM N J. CAYETANO
Gover nor
St ate of Hawai i

Dat ed:

Fil ed

APPROVED AS TO FORM

Deputy Attorney Ceneral
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