
s375+ 151
DEOLARATIoN oF covENANTs, coNDITIoNS, AND REsrRIcrIONS

- OF DRY RUN AND
ORGANIZATION OF DRY RUN ASSOCIATION

THIS DEOLARATION oF OOVENANTS, coNDITIONS AND RESTRIOTIONS

oF DRY RUN AND oRcANIzATIoN oF DRy RUN ASSoCIATION, ìs made thìs
3rd day of June , 1993, by B. Steven Dênney, DBA

Shenandoah Land, ("the Declarant"), as the owner of a.lj of that
tract of land containing 134.269 acres, more or 'less, sìtuate in
Hampshire county, west Vìrginia, descrìbed by metes and bounds in
Schedule "A" attached hereto and.incorporated hereìn by

reference, whlch is the land conveyed to it by Deed recorded in
Deed Book 338 at Page 585, and is the same land shown on the pìat
recorded in the Land Records office of Hampshire county, wv at
Map Book No. _, page _, and known as Lots 1 through 31 ,

incìusìve, Dry Run. The tract of'land thus identified shall be

ref erred to in this Declaration as ,'the property,,.

Now THEREFORE, Declarant hereby decrares that aì I of the
Propêrty descr.ibed above shal I be heìd, soìd, and conveyed

subject to the fo'l lowing covenants, conditions restrict.i ons, and

êasements, which shal i be covenants real running with the
Property and êvery ìot and parcel contained there.ln, whether or
not specific reference is made to this Declaration in any deed or
other instrument transferr'ing or conveying any portion or al I of
such property. These covenants shalì be bindìng on aìI parties
having any right, title or interest in the described property or
any part thereof, theìr heirs, successors and assìgns, and shall
inure to the benefit of each owner thereof.
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ARTICLE i

DRY RUN

Dry Run is an unincorporated associat.ion organized under the
West Virginia Unìform Common Interest Ownêrship Act (Sect.ions

368-1-101 et seq. of the West Virginia Code (',the Act,') for the
fol lowing purposes: (a) to administer the covenants, condjtjons
and restrictions of powder Mil l Estates .in such a mannêr as ro
conserve and protect the value of al'l the property; (b) to
assess, col lect, and dìsburse the assessments authori zed by

Art icle II of this Declarat ion; (c) to promote the peace, health,
comfort, safety, and general welfare of its members; and to do

all other thìngs permitted to similar associations by thê Act,
Every ownêr of a lot desìgnated as such on the attached plat

shal 'l , upon accept i ng a deed to such 'ì ot , automat i ca1 1y be a

member of the Association by reason of such ownersh.ip so long as

he remains an owner. (one who owns an interest in a iot solely
as sêcurity for the repayments of an obligatìon shall not be a

member. ) Members sha'l I be personal ly 'l .i able, jointly and

severally with al I other owners of their 'lot, for compjyìng with
the provisions of this Declarat ion and the reasonable rules and

regu'latìons promulgated under it by the Board of Directors of the
Association, and for the pâyment of a'll assessments and charges

imposed on thêi r lots duri ng the pêriôd of theì r ownershì p. A

member may not escape his membersh'ip responsibil ítìes by non-use

of the Assocìation faci ìit.i es or abandonment of this 'l ot.
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The affairs of the Association shal l be managed by a board

of di rectors consisting of a least three members. The initia'l
di rectors of the association, consist.ing of one to three members,

shal l be appointed by Declarant, or its assìgns. Except for
directors appoìnted by the Declarant, a major.i ty of the d.i rectors
must be owners of lots within the property, The Board of
Di rectors shal l elect off icers of the Associat ion, which shal l
'i nc'l ude at least a presìdent, secretary, and treasurer. Thê

initial Board of D.irectors shall adopt By-laws for thê
Association prìor to the conveyance of the first lot to an owner

other than the Declarant; such By-laws may thereafter be amendsd

by a majority vote of the owners in attendance at a meetìng
cal led for that purpose, but during the perìod of Dec'larant

control may not be amended without the Declarant,s consent.

subject to the provisions of section 368-3-rog of the Act,
t he Dec l arant sha l I , duri ng any perì od of Dec l arant cont ro'l , have

the rìght to appoint or remove any off.icer of the Associatìon, or
any director of the Association appointed by ìt. un'less the
Declarant voluntarì ìy surrenders it sooner, the period of
Decìarant control shalI terminate sjxty (60) days, after the
Decl arant has conveyed seventy-fìve percent ( 7Sx) of the lots to
owners other than the Declarant.

The owner of each lot designated as such on the attached
plat shal l be entitred to one vote for each rot owned in
connection with the election of directors and on such other
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be ìn accordance with Section 368-3-1 10 of the Act.
The Board of Directors of the Association sha'r1 have the

powers necessâry and appropriate for carrying out the purposes
thê Assoclation except as may be spec.ificaì ry reservêd by this
Declarat ìon to the members or to the Dec.l arant

ARTICLE I I
ASSESSMENTS

Each owner of any lot shown on thê p]at agrees to pay, as

his persona'l oblìgatìon, such assessments as are author.i zed by

this Dêc'laration and Ievíed by the Board of Directors. Every

against which the assessment

pursuant to a foreclosure of a deed of trust on the iot (or

such assessment shai'l also be a contìnuing Iien upon the .l ot
'|

A

^

5 made. The sale of any lot

in I ieu of such foreclosure), sha|r extinguish the l ien of
assessments as to payments which became due prior to sucn

deed

such

foreclosure sale or deed'in lieu of foreclosure, but shall not
extinguish the personal liabi lity of the owner of such unpaid

assessments which became due durìng his period of ownership. The

lien provided for herein shalI be subordinate to the I.ien of any

first deed of trust, except for assessments which accrued Drior
to the date such deed of trust was recorded.

The Board of Dì rectors shal I f .i x each year an annua.l

assessment equally against each lot in an amount appropriate to
and used exclusively to carry out the purposes of the Association
described in Article I, ìncluding the funding of reasonable

reserves for construction, ma.intenance, and repaìr of roadway,

Vot i ng shal 1
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and the timely construct ion repair and replacement of capital
improvements. The maximum annual assessment for each lot, until
changed by vote of the membership as hereinaf ter described, sha.l .l

be Ninety-Five DolIars, ($9S.00) per 'l ot, indexed automatica.l ly
for infiation as provided in section 368-l-l l4 of the Act. The

Board of Directors may, plior to the beg.inning of each year, set
an annual assessment for such year which does not exceêd this
maximum, and if the Board should fail to f.ix an assessment for
any year, t he previ ous year's assessment shal 1 appl y. The

maximum annual assessment may be modified or waived for one or
more years with the approva'l of the Board of Directors and a

majority vote of the members, provided that during the period of
Declarant control it may only be modified or waived with the
unanimous consent of al I owners.

The Board of Directors may also levy a soecial assessment

against some or a'l I of the ìots on the property, applicab'l e to
not more than five years, for the purpose of defraying, ìn whole

or in part, the cost of any acquisition or construction,
reconstruction, repair, or replacement of a capitaì .improvement,

including fjxturês and personal property thereon, Þrovidêd that
such special assessment is approved by a majority vote of the
owners of those lots which would be subject to the proposeo

spec i al assessment .

The Board of Directors may aìso levy a maintenance

assessment on any lot whose owner fails to ma.intain or restorê
the lot and improvements on it, as reguired by Art.icle III of the
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156Declaration. such a maintenance âssessment sharr be .rimited to
the amount necessary to meet the cost of the maintenance or
restoration and other charges, if any, permitted under this
Declaratìon, and may not be ìmposed untir the Board has given the
owner at least thirty days notice of its intention to undertake
such maintenance or restoration and afforded the owner an

opportunity to be heard by the Board on the matter.
The Associat.i on may charge the owner: a) a late fee on

overdue assessmênts, not to excêed ten percent of the assessment;
b) the costs, incìud'ing attorney's fees and court costs, for
col lect ion of assessments and of enforcìng any of the prov.isions
of thjs declaratìon; and c) interêst on overdue sums, up to the
maxìmum rate permìtted by 'raw. Any such charges shall be added

to and become a part of the lienabie assessment on the lot, and

they may be awarded by a court as part of its judgement ìn any
prÒceeding jn'l aw or in equity.

ARTICLE I I I
USE RESTRICTIONS

The fo'l lowing restrictions sha'l I apply to a'l I of the .l ots on

t he Propert y:

a. Lots may be used only for recreat ionai and single fami iy
resi dent i al purposês and for purposes i nci dental or
accessory thereto, including one guest house, except that camping

is alìowed subjêct to the provisions of section g. of thìs
article.
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b. New dwelling or other bui lding sha.lI not be erected less

than twenty (zo) feet from any road right-of-way lrne, and twenty
(20) feet from the side or rear or other rine of any rot;
provìded that side line set-backs sha|r not appìy to a property
'I ine between ìots in single ownership.

c' A|r exterior construction must be compreted and crosed
within nine (g) months of the commencement of construct.ion. No

building of a temporary nature shall be erected or place on any
of said rots except those customari ry erected in connection with
bui lding construction operatìons, and in such cases for a period
not to exceed six (6) months.

d. No owner shal l erect or suffer to be erected any
structure withìn, or otherwise obstruct, any easement across his
lot, nor divert or otherwise .i nterf ere with the naturar f .r ow of
surface water, Êxcept that a pond which is approved by the proper
authorit.ies ìs permitted, nor obstruct any drainage ditch.

e. As part of the development of any lot, the owner shall
provìde adequate off-street parking for himse.ì f and his guests.

f . No si gn o,f any ki nd Iarger than two square f eet shal.l be
disp'l ayed on any iot, except temporary signs in connect.ion with
the construction, ìease or saìe of buì ldìngs or ìots, and exceÞt
st reet names and d i rect j ona.l s ì gns ,

g. No trai ier ( i.e. one whjch can be towed by an
automobi 1e) or camper containìng ì iving or sreeping quarters may
be placed upon the property, except for the purpose of camping
for temporary periods or intervaìs, not to exceed thi rty (30)
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' 158consecutive days or a total of one

ca'l endar yêar. Any such campers or

hundred twenty (1Zo) days per

trai Iers must be Iocated in
compliance with the set-back lines described in section b. of
this article, and must be fully self contained or connectêd to an

approved sept.i c system, except that ,l egal ly reg.i stered
recreationa'l vehicìes may be stored upon said lot if a permanent

dwelling exists on saìd lot.
h. No mobi ie homes may be kept or .i nsta.l led on any .l ot,

except mobile homes which are at 'least 24 feel. wide. The roof on

each house must be p'itched so that it rises at Ieast one (l) foot
vertically for each three (3) feet of horizonta'l run, except for
the roof on porches. Asphalt siding shal ì not be al'lowed on any

structure. concrete or cinder b'lock foundations on houses must

be pargeted or paìnted. Any mobìre or modular, panelized or
other home placed on any Iot must be permanently installed on an

appropriate foundat ion.
j. No noxious or offensive trade or activjty sha1.l be

carrìed on upon any 1ot or right-of-way, nor shal'l anything be

done thereon wh'ich may become an annoyance or nuisance to the
communìty. Refuse containers (a'il refuse must be kept in cìosed

sanitary containers at a1 I times) must be thoroughly screened by

appropriate methods.

j. Each owner of a lot shaì I keep alI improvements owned by

him in good order and repair, such that the apÞearance of the
property js not detrimental to adjoìning lots and powder Mil l

Est at ês .
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k. No part of any lot may be sold or used as a road or

right-of-way to any land outside the property without the
advance, wrìtten permission of Declarant or the Association.

1. The Declarant hereby creates a perpetua'l easêment in
favor of the Declarant and all lot owners on, over, under, and

across the ingress and egress easement area and on, over, unqer
and across a strip of ìand twenty (ZO) feet wide at any po.int

along any road right of way line and along any other side, rear
or front lines of any lot on the property, except along common

property 1 ines where adjoìning lots are under singìe ownershìp,
as an easement appurtenant to each lot in the property for the
instal Iation, use, maìntenance, repaìr, and repìacement of pubìic
ancl private utilities, including sewer, water, gâs, electricity,
cable television, teìephone, and telegraph, said easement areas

are not dedicated to the publ ic. Any person exercising the
easement rights granted hereby sha'll repaìr any damage ro an

easêment area caused by such p€rson, .íncluding but not I imited to
backf i I I ì ng of t renches, repì acement of pavement , sod, fences ,

shrubbery, and ìandscaping, but not the pracement of ìarge trêes,
m. Al l sewage disposar systems constructed on said rots

shal I conform to the regulations of the west v.irginia Department

of Health and any other appropriate iocal, state, or federal
regulatory authorities, Al I sewagê must be dìsposed of through
an approved in-ground septìc system. out houses are not ailowed.

n. A minimum of not less than twelve (12) inch d.i ameter

cu'l vert must be used in a'l I driveways leading f rom any roadway .i n
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any risÅ-t otlfiQ or ìngress-egress easement where a drainage
ditch is crossed by such driveway.

o. No animais, 'r 'i vestock or pou'r try of any k.i nd shail be

raised, bred, or kept on any ìot for commercía1 purposes,

p. No Iot sharr be used or maintained as a dumping ground

for rubbish, trash, garbage or other househo'ld waste of any type
or nature, or for cars, aÞÞliances, commercial or construct.ion
rêfusê or rubbish of any type.

q. After the initial conveyance of each parcel by the
Declarant herein, no further subdivision or resubdiv.ision of
any lot shal 1 be permi tted under any ci rcumstances. exceDt that
minor boundary I ine adjustments are Þerm.itted.

r. No timber shalj be harvested for commercial purposes.

s. All right of ways as shown on the plat of the property
shal I be maintained as private roads by the Association. At such

time as a majority of 'l ot owners sha'l I request that the State
assume control of said r'i ght of way in the subdivis.i on, and the
state agrêes to accept the road, each lot owner wil l execute any

and a'l I documents necessary to accompi ish ded.i cation of the roads

to the state. This paragraph shal'l not be interpreted, however,

as implyjng any ob'ligation on the part of the Declarant to make

any changes or'improvêments in the road, other than as requjred
by Hampshì re County f or approva'l of the Subdìvis.í on plan.

t. Any,damage done to a roadway by any ownêr, or the fami ly
member, guest or invites of an owner, shaì1 be the responsibi lity
of such owner to repair. If an owner fails to make any repair
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required of hjm under this section with.in thìrty (30) days of
written notice from the Association, then the Association may

make such repaìrs as the agent of the owner and the cost of such
repai rs sha'l I const i tute a mai ntenance assessment agaì nst such
owner's lot. such assessmênt shal I bear interest and be

coliectible as provìded for in Artìcle III of this Declaration.

DEcLARATTo-r åEå¿?åEotü*or* rHE Acr
IN ACCORDANCE WITH Section 368-2-105 0f the wêst virginia

Code (as amended), and other provìs.i ons of the West Vi rgìn.i a
common Interest ownership Act, the party of the first Þart does
hereby declare, in addition to the other matters set forth in
this declaration:

1, The name of the common jnterest communjty shal.l beDry Run and it is a "planned community" w.ithin the meaningof the aforesaid Act;

?. The community is located entirely wìth.in HampshireCount y;

3. The rear estate incruded in the community is describedin Schedule "A";

4, The declarant does not reserve any right to crsareadditional ìots or parcels;

5. The boundaries of each lot are shown on the plat.
6. The declarant reserves the fo|I owing: ,,specìa.l decrarantrights" within the meaning of Section 3oB_.1_ìOs(29) of thesa i d Act : to mai nt ai n one sa'r es off i ce and a råãsánaur enumber of signs advertising the community until i¡re rast 10towned by decìarant is sold and conveyed; to use €asêmÊntstflgysl",the property for the purpose of makint impiovementswithin the community, until the iast lot owneã Ui-tnedeclarant is soid and conveyed; and to appàiÃi ãi i.rou"officers or di rectors of thâ Diy Run Association, dur.ing theperiod and under the circumstanèes described in Árticle I ofthis Decìaration.
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7. The annual assessments for the
commun ì t y shal l be 'l evi ed equa l 'l y
'I ot shalI be entitìed to one votã
Assoc i at i on .

common expenses of the
against each 1ot, and each
in the Dry Run

of t he I ot s shal 'l be as set
There are no restrictions ona rest r'i ct i on on t he peri od of
be used for camping, as set
) . There are no rest ri ct ì ons on
on the amount for whjch lots may

*

8. The rest r i ct .i ons on use
forth in this Deciaration.
occupancy of the lots exceot
time for which the lots canforth in Article IV, item (g
alienation of the lots, nor
be so'l d.

9. Easements and rights of way not of record presently
beìng used by others appurtenant to or incjuded in thecommunìty are shown on the herein referenced p.lat.
'10. Thê rscord data on easements and ìicenses appurtenantto or'included in the community are shown on the hereinreferenced ol at .

ARTICLE V
DEVELOPMENT RIGHTS AND

OTHER SPECIAL DECLARANT RIGHTS

The Declarant reserves the fol lowing Deveropment R.ights:

a. The r'ight by amendment to add real estate to the common

Interest community. The real estate to whìch th.is development

r'i ght app'l ies is 123 acres, more or less, situate in Capon

District, Hampshire County, West V.í rginia, bejng a part of a

tract of Iand containing 257.S acres, more or
"Snapp Land".

'I ess , kown as t he

b. The development rights reserved ìn paragraph (a) above

must be exercised within f .i ftêên yeårs after the initial
Decìaration.

c. Any of the devel opment ri ghts set fort h i n paragraph ( a)

above may be êxercised with respect to d.ifferent Þarceìs of real

estate withjn the Common fnterest Community at different t.imes.

- I ¿-
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However' no assurances are made by the Declarant as to the
port ions where the Declarant wi l ì exercise its Development Rights
or the order in which such portions, or alì of the real estate,
wi I 1 be developed, The exercise of Development Rights as to some

portions wi lI not obìigate the Declarant to exercise them as to
other port ìons of the real estate within the common Interest
Commun ï t y.

ARTICLE VI
GENERAL PROVISTONS

The protective covenants and restrictions contained in this
Declaration shail continue in fulì force and effect unt.iI a

têrmination of the Declaration is executed and acknowiedged by

the owners of eighty percent of the iots and recorded among the
land records of Hampshire county. This Declaration may be

amended with the approval of the Board of Directors and the
consent of the owners of two-thirds of all of the 1ots, at a

meeting du'ly cal led for that purpose. so ìong as the Declarant
owns any lot or 10ts on the property, no such term.i nat.i on or
amendment shal l be effective without it consent.

The Association and any owner of a lot shaìi have the r.ight
to enforce al l provisions of this Declaration by any proceeding

in law or equity. The Association shall have the right to record
among land records of Hampshire county a notice of violation of
any provision of this Declarat ion and to charge the offending
owner with reasonable attorney fees, the cost of recording and

removing the same. Fai lure to enforce any provision of the
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Declarat.ion shall ìn no event be deemed a waiver of the rìght to
do so thereafter, nor shali any lìab.i Iity attach to thê
Association or to any other person for fai ìure to enforce such
provision.

in construing this Declaration, the use of one gender or
number shall imp'ly the use of any other gender or number as the

context may require; the requìrement for a majority or two-
thìrds vote sha'l I mean the vote of the owners of a majority or
two-thirds of aj'l of the lots or a vote of a majority or two

thirds of al'ì of the Directors, as the case may be, and not just
t hose i n at t endance at a meet i ng .

Thé determinatjon by any court that any provìsion of this
deed is unenforceabìe, inval id or void shal I not affect the

enforceabi'ì ity or val idity of any other provjsions.
This Declaration shall be liberalìy construod in favor of

the party seeking to enforce thê provisions hereof to êffectuate
the purposes of protect.ing and enhancìng the value, markêtabi l ity
and desj rabi I ity of the Property. The Board of Dj rectors shal l

have the right to interpret all provisions of this Dec'l arat.i on so

as to advance the said purposes.

IN WITNESS WHEREOF, the Dec'larant has caused this
Declaration of Covenants, Conditions, and Restrict ions of Dry Run

and Organjzation of Dry Run Association, to be executed this

B. STÉVEN
SHENANDOAH LAND
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