10052005
NEW CREEK HIGHLANDS
Dedication of Plat and Declaration of
Protective Covenants

KNOW ALL MEN BY THESE PRESENTS: That the undersigned,
Melboume Properties, Inc., hereinafter referred to as “Declarant” does hereby
declare that all Lots or Tracts identified on the Plals of New Creek Highlands
Subdivision, lying and being situated in Mineral County, West Virginia,, either
fecorded contemparaneously with this Declaration or to be recorded in the Office of
the Clerk of the County Commission of Mineral County, West Virginla, shall be
subject to the following protective covenants, conditions, and restrictions and
easements which shall run with the land and shall be binding upon all subsequent
owners thereof:

ARTICLE |
DEFINITIONS

(1) “Association” shall mean and refer to New Creek Highlands Property
Owners' Assaciation, its successors and assigns,

{2) “Owner” shall mean and refer to the record owner, whether one or more
persons or entitiss, of the fee simple title to any lot which Is a par of the
praperty, including contract sellers, but excluding those having such and
interest merely ag security for the performance of an obligation.

{3) “Property” shall mean and refer to any numbered or lettered plat of land
shown upon the recorded subdivision plat of the property.

(4) “Lot” of “Tract” shall mean and refer to any numbered or lettered plat of
land shown upon the recorded subdivision plat of the property,

(6) “Declarant” shall mean “Grantor/Developer” and refertoits successors and
assigns.

ARTICLE Il
MEMBERSHIP, VOTING RIGHTS, AND OBJECTIVES

{1} Everyowner ofa lot, including lots which may be further subdivided, shall be
a member of the New Creek Highlands Property Owners’ Association.
Membership shall be appurtenant to and may not be separated from
ownership of any lot, There shall be two classes of membership, Class A
and Class B. The Declarant shall be the Class A member and shall be
entitled to three votes for every lot owned in New Creek Highlands, All other
property owners shafl be Class B members and shall be entitied to one vote
for each lot owned.
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(2) The Association shall be governed by a Board of Directors of not less than
three (3} not more than Five (5) members. The Board of Diraclors shall be
slected by the lot owners, excepl that the initial Board shall be appointed by
the Dectarant The initial Board of Directors shall be responsible for calling
the first meeting of the Association 1o be heald not later than January 31,
2008, The initial meeting of the mambers shail be held ata suitable place to
be designated by the Board of Directors in Mineral County, West Virginia.

(3) The New Craek Highlands Property Owners® Association, Ing. is required to
secure and maintain & third pary liability insurancs policy in the principal
amount as may be required by the State of Wast Virginia or Federal law from
time to time.

(#) The Duties and Responsibilities of the Property Owners® Association shall
include, but not be limited to the Tollowing:

(A) Maintain Property Qwners® Association, periodically elect officers and
directors, and establish and collect fees and dues.

(B) Maintain Financial Records

(C) Administer the upkeep and improvements 1o the New Creek
Hightands Subdivision,

ARTICLE il
COVENANT FOR MAINTENANCE ASSESSMENT

(1) Each owner of a Lot within New Creek Highlands shall pay an assessment
for the reasonable construction, use, and maintenance, and expansion of
the roads and common areas. Al assessments, including any pro-rate share
of said assessments, shall be collected by and paid beginning the calendar
year of January 1, 2006 through December 31, 2006. The Assessment for
the calendar year 2006 and ali years thereafter, unless amended pursuant to
the terms and conditions of these covenants, shall be $300, In no event
shall the annual average common expense liability of each Lot, exclusive of
optional user fees adjusted, pursuant to the provisions of the West Virginia
Code Section 36B-1-114, exceed $300.00. Al assessments shall be dua
and owling on the first day of January of sach year and it unpaid shalt be a
lien upon the property against which each assessment is made. Melbourne
Properties, Inc. and its assigns shall have the rightta sue for and collect any
assessment, together with interest, properly assessed under this contract,
Tract 1 is excempt from the assessment far the road maintenance fee in as
much as that lot has access from the secondary route and does not have 1o
use the interior roads of New Creek Highland.
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(2) Any assessment made on & property pursuant to this paragraph including a

()

“

-

2]

late fee of Five Dollars {$5.00), interest at the rate of Ten Percent (1 095) per
annum from the date of delinquency, and reasonable attomey’s fees

cavenants. The owner of each Iol, by acceptance of a deed therelo,
automatically becomes a member of the New Creek Highlands Property
Owners’ Assaciation to be created as herein set forth, and agrees to pay an

which shall be due and payable In January of the following year. In the
event of & resale of transfer of one or more Lots in said subdivision, this
obligation shall run with the land and become the obligation of the new
Owner(s) even though it may have besn assessed to a prior owner,

If the owner of any Lot Is in default in the payment of any assessments,
including interest and costs of collection, in additional to any other means of
collection, the Property Owners® Association may bring an action at law
against the owner personally obligated to pay same.

In exchange for the Declarant's agreement to install and maintain said
roadways and rights of way until seventy-fiva (76%) of the Lots have heen
conveyed the Declarant shall be forever exsmpt from the payment of said

(5} Each Lot Owner, by acceptance of a Deed thereto, acknowledges that the

roads, rights of way, and common areas are private in nature and shal| not
be maintained by the West Virginia Depariment of Transportation or other
public agency and thay the maintenance and improvement thereof shall be
the mutugl cbligation of the Landowners in the subdivision abutting sald
roads and Common Areas,
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ARTICLE 1v
USE RESTRICTIONS

(1) No signs or advertising of any nature shall be erected or maintained on any
lot, except for sale or rental signs not to exceed six {6) square feet in area
(said signs must comply with Mineral County ( as appropriate) Ordinances
relating 1o the erection of signs), except for directional and informational
signs provided by the Declarant.

(2) No owner of any Lot shall interfere with the natural drainage of surface water
from such lot to the detriment of any other lots. Consequently, in the
construction of driveways into any lof, a minimum twelve inch diameter
clivert shall be used in constructing the driveway in order to facilitate natural
drainage. No parking that obstructs traffic is permitted upon any road within
the praperty, and as part of the development of any lot, the Owner shall
provide adequate off-road parking for himself and his guests.

(3) Due to the unsightiiness of junk vehicles, rno motor vehicle or trailer which
does not have current license plates or an inspection sticker nol more than
six months out of date shall be permitted on any lot. Temporary camping
trailers may be placed on any lot, provided they are in compllance with
Mineral County and West Virginia laws concarning temporary camping.
Temporary camping on all tracts shall be for no more than four months at a
time, and no more than six months per year, for the personal use of the
owner and his immadiate family.

(4) Na bullding of a temporary nature shall be erected or placed on any ot
except those customarily erected in connection with building permanent
structures, and in such cases, for a periad not to exceed twelve months.

(5) Not more than one single family residence shall be erected on a fot.
Residences shall contain a minimum of 1,000 square feet for a single story
or ranch style residence and a minimum of 1,400 square fest fora two story
residence. Said square foot minimum is of living area, excluding basement,
garage, porch, carport, deck and overhanging eaves. Al exterior
construction must be completed and closed in within 12 months of the
commencement of consfruction. No exterior siding of masonry hlock or
cinder block shall be permitted. Mobile Homes are not permitted.

(6

==

Each Lot shall be used for residential/recreational purposes only, and any
garage, barn, or guest house must conform generally in appearance and
material with any dwelling on said lat.
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Notwithstanding the prior paragraph, the following uses are permitted, subject to
applicable state and local laws:

(A) Home occupations conducted by the occupant,

(B) Agricultural uses, inciuding incidental use and the construction of
accessory buildings connected with the agricultural use or with the
building of a residence, including storage of temporary camping and
lawn maintenance equipment. Said accessory buildings may be
constructed before construction of the residence. Said accessory
buildings shall not be used for temporary sleeping or camping
quarters.

(C

~

Not more than one head of livestock per three (3} acres and one
dumesticated animal {excluding dogs and cats) par five (6} acres
shall be permitted per lot, unless otherwise approved bythe Board of
Directors of the Property Owners’ Association. provided that no pigs
or pig pens are allowed within the subdivision, Al livestock must be
fenced In. Operation of any laying hen, broiler houses, or other
poultry business is prohibited, Limited raising of poultry for personal
use Is permitted. Pets and domesticated animals must be fenced in
or otherwise prevented from roaming.

(7) The owner shall maintain, repair and restore, as necessary, the exterior of
any building or other improvements erected on any lot owned by him,
Owners likewise agres to repair and restore promptiy to its prior condition
any part of the subdivision road damaged by equipment of Owner or his
contractor en route to or from Owner's lot. All lots improved or unimproved
must be maintained by the Owner in a neat and orderly condition at all times.

No garbage, trash, or inoperable vehicie or other debris shali be permitted
to accumulate or remain on any lot.

—
[59)
-~

No building shall be erected closer than twenty-five (25) feet from the
property line, with the exception that where two or more lois are used
together for the construction of one dwelling, then the said twenty-five (as)
foot setback shall apply only to the outside tines.

(9) All sanitation facilities constructed on any lot shall conform with the
regulations the West Virginia Stale Health Department, Mineral County
Health Department, and any other government agency regulating the
instaflation of sewage disposal systems,

{10) No lots shall be used or maintained as a cumping ground for rubbish,
Trash, garbage, or other waste must ba kept in sanitary containers. All
raw materials must be kept frorm view wheate possible.

Page 5 of 8

PA N R 1812286 01 LLgh oy Ik 18 SAB2-CT1-n0N



(11) The Declarant reserves unto himself or his assigns the right to erect,
maintain, and operate and replace telephone and slectric light poles,
conduits, and related equipment and water, gas and sewer lines, and the
right to grant easements or rights of way therefare, over, on and under a
strip on land twenty (20) feet wide along all properly lines (and additional
width as necessary for guying purposes), in addition to easements reserved
by any other instrurents duly recorded. Where the centerline of roagways
or right of way serve as the property line of a lot, then the twenty (20) foot
wide easement herein otherwise reserved, shail exclude any portion of the
lotincluded in the roadways or rights of way, and extend instead, across the
remainder of the lol bounding on said roadways or rights of way. Nothing
here shall be construed as creating any duty of Oeclarant 1o install or
maintain any utility services, however, as it is contemplated that aclual
installation will be made at the expense of the ulility andfor the lat owners,
A $1500.00 fee is to be collected upon purchase of the lot and held in
escrow tor the utilities to be started no later than December 31, 2008.

(12) Each lot owner shall have an unobstructed right of way and easement
over and across the roads as shown on the subdivision plat as recorded
from time to time, for the purpose of ingress and egress to and from the
public roads and any cornmon facilities in the subdivision, No parl of any
lot may be sold or used &s a road or right of way to any land outside the
Property without advanced written permisston of the Declarant The
Property Owners' Association shall be solely responsible for the
raintenance of the subdivislon roads and common areas.

(13) Individual Lot owners are nat permitted to cut any timber
for commercial purposes. This does not apply to declarant for unsold lots,

(14) If any ot owner shall violate any of the covenants herein, it shall be fawiul
for any other person, persons, legal entittes owning real estate In the
subdivision or the New Creek Highlands Property Qwners’ Association to
prosecute any proceedings at law or in equity against the person or
persons violating or attempting to violate any such covenanl, either to
prevent him from doing so or to recover damages or olher dues for such
viotation, Failure to enforce any provision herein contained shall In no way
be deemed a waiver of the right to do sa hereafter,

(15) The Assaciation, by a vote of two-thirds (2/3rds) of its members, may make

additional rules, covenants, and restrictions for the use of the Property,

which together with the above may be deemed advisable by the
Association.

(16) No Lot may be subdivided.

(17) ATV's and Dirl bikes are prohibited on sub-division roads.
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ARTICLE V
GENERAL PROVISIONS

(1) Declarant reserves the right to re-plat any unsold Iot or lots, Nothing herein
shall be construed to prevent Declarant from imposing additional covenants
or restrictions on any unsold lot{s).

{2) In the event stale, local government, and utility companies, or Declarant,
requires the instatlation of & public utifity system within the area of which the
subdivision is a pant, the grantee or grantees, by the acceptance of the deed,
S0 hereby agree to pay thelr proportional share for the cost of erection,
malntenance and operation thereof as determined by the above authority,

{3) The Association or any Owner, shail have the right to enforce, by any
proceedings at law or in equity. all restrictions, conditions, covenants,
reservations, liens, and chargas now or hereinafter imposed by the provision
of this Declaration. Failure by the Declarant or Association or by any owner
to enforce any provision contalned herein shall in no event be deemed &
waiver of the right o do so thereafter.

(4) Additlonal property maybe annexed to the Subdivision by the Dectarant,

(3) Declarent reserves the right to reasonably modify, change or waiver these
covenanis herein without the consent of any of the owners for a peried of
one year from the date of the sale of the [ast ot by Declarant from New
Creek Highlands.

ARTICLE vi

(1} The covenants, restrictions and other provisions of this Declaration shall run
with and bing the fand for a period of twenty-five (25) years from the date
this Declaration Is recorded, after which they shall be automnatically extended
for successive periods of ten (10) years. This Daclaration may be armended
during the first twenty-five (25) year period by an instrument signed by not
lesg than seventy-five (75) peicent of the lot owners.

(2) Invalidation of any of the covenants, restrictions, or other provisions of this
Declaration by Judgement or Gourt Order shall in no way affect other
provisions, which shall remain in full force and effect.

(3) Whenever in this Declaration the context so requires, the masculine gender
includes the femining and neuter and singular numbers include the plural
and plural numbers include the singular,
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